
 

IN THE SUPERIOR COURT OF FULTON COUNTY 

STATE OF GEORGIA 

 

SIERRA CLUB, INC.  ) 

  ) 

 Petitioner, ) Civil Action File # 

v. )  

 ) 

GEORGIA PUBLIC SERVICE COMMISSION, ) 

 ) 

 Respondent.   ) 

                 

PETITION FOR JUDICIAL REVIEW 

 

COMES NOW Petitioner Sierra Club, Inc. (“Sierra Club”) and seeks judicial review of the 

Georgia Public Service Commission’s Order Adopting Settlement Agreement in the Georgia 

Power Company Rate Case entered on February 6, 2020 (“Final Decision”).   

STATEMENT OF THE CASE 

 

[1] Georgia Power Company (“Georgia Power”) coal-fired power plants burn coal to 

generate electricity.  Burning coal, and removing pollutants from the smokestack air, produces a 

toxic coal ash (aka Coal Combustion Residuals or CCR).  For decades, Georgia Power has mixed 

the coal ash with water and dumped it into unlined pits and ponds (hereafter “Coal Ash Ponds”) at 

its power plants.  

[2] Long-standing state and federal environmental regulations -- as well as recently 

promulgated state and federal regulations -- [] prohibit disposal of coal ash in or near groundwater; 

[] provide for issuance of coal ash pond closure permits from the Georgia Department of Natural 

Resources, Environmental Protection Division (“EPD”); and [] require various water monitoring 

and information reporting regarding water contamination by coal ash.   

[3] The cost to comply with these state and federal environmental regulations and close 

the Georgia Power Coal Ash Ponds is substantial. 
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[4] In 2019, Georgia Power filed its Rate Case with the Georgia Public Service 

Commission (“Commission”) (Docket #42156) seeking to, inter alia, have Georgia Power 

customers pay more than half a billion dollars for the environmental regulation compliance work 

needed to close the Georgia Power Coal Ash Ponds. 

[5] Sierra Club intervened as a party in the Georgia Power rate case and argued that 

Georgia Power could not recover its environmental regulation compliance costs to close the Coal 

Ash Ponds from Georgia Power customers because Georgia Power failed to prove the costs it 

sought were just, reasonable, prudently incurred, and not necessitated by unlawful conduct. 

[6] Sierra Club submitted the expert testimony of Rachel Wilson, and the panel 

testimony of Melissa White and Ben Havumaki on October 17, 2019. 

[7] Hearings were held at the Commission on September 30-October 2, 2019, 

November 4-6, 2019, and November 25-26, 2019. 

[8] The Commission’s issued a “Short Order” on December 31, 2019. 

[9] Sierra Club timely moved the Commission to reconsider the Short Order because 

Georgia Power failed to meet its burden to prove that the costs it sought were just, reasonable, 

prudent, and not necessitated by unlawful conduct. 

[10] The Commission denied Sierra Club’s Motion for Reconsideration on February 21, 

2020. 

[11] The Commission issued its Final Decision on February 6, 2020. 

[12] A copy of the Commission’s Final Decision is attached hereto as Exhibit A. 

 JURISDICTION AND VENUE 

 

[13] This Court has jurisdiction over appeals from final decisions of the State of Georgia 

Public Service Commission pursuant to O.C.G.A. § 50-13-19(a). 
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[14] Venue is proper in Fulton County, Georgia for this appeal from the Commission 

pursuant to O.C.G.A. § 50-13-19(b). 

[15] This petition is filed within 30 days after service of the Final Decision entered on 

February 6, 2020 and has therefore been timely filed. O.C.G.A. § 50-13-19(b). 

TRANSMITTAL OF THE RECORD 

 

[16] The Georgia Administrative Procedure Act (“APA”), O.C.G.A. §§ 50-13-1 to 50-

13-44, provides that the agency shall transmit to this Court the original or a certified copy of the 

entire record of the proceeding under review within 30 days after service of the petition or within 

further time as allowed by the Court. O.C.G.A. § 50-13-19(e).  Sierra Club requests that this Court 

direct that the record be filed in a time and manner that will permit a timely decision in this case. 

PETITIONER’S INTERESTS AND AGGRIEVED STATUS 

 

[17] Pursuant to O.C.G.A. § 50-13-19(a), the Sierra Club is entitled to judicial review 

because it has exhausted all administrative remedies available within the Commission and is 

aggrieved by the Commission’s Final Decision in the contested 2019 Rate Case. 

 [18] Sierra Club is America’s oldest and largest grassroots environmental organization 

with more than 3.8 million members and supporters nationwide including 12,168 members who 

reside in Georgia and belong to its Georgia Chapter.  

[19] Sierra Club is dedicated to exploring, enjoying, and protecting wild places of the 

Earth; to practicing and promoting the responsible use of Earth’s resources and ecosystems; to 

educating and enlisting people to protect and restore the quality of the natural and human 

environment; and to using all lawful means to carry out these objectives.  

[20] Sierra Club's concerns encompass the exploration, enjoyment and protection of 

land and water in Georgia. 
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[21] Sierra Club’s objectives include promoting energy conservation, energy efficiency, 

renewable energy, and related sustainable practices. 

[22] Sierra Club’s objectives include promotion of access to clean energy at a fair price 

for all and transparency and accountability by energy providers. 

 [23] Sierra Club’s Georgia Chapter, through its office located at 743 E. College Ave, in 

Decatur, is a Georgia Power customer. 

[24] The majority of Sierra Club’s Georgia Chapter members are Georgia Power 

customers since almost all of the State of Georgia gets its power either directly or indirectly from 

Georgia Power. 

 [25] The Commission’s Final Decision directly undermines Sierra Club’s efforts to 

protect low-income and communities of color from rising energy costs.  

 [26] The Final Decision fails to distinguish between the actions that were taken during 

the 2019 IRP proceeding (Docket No. 42310) and what was before the Commission during this 

2019 rate case, which was a determination that the costs Georgia Power was seeking were just, 

reasonable, prudent and not necessitated by unlawful conduct.  

[27]  Sierra Club is directly and adversely affected because the Final Decision fails to 

explain how the Coal Ash Ponds regulation compliance and closure costs were just, reasonable 

and prudent in light of the fact that Georgia Power failed to provide a detailed cost accounting. 

This type of transparent information is essential to ascertain whether the costs were prudently 

incurred, if they were the least cost alternative and whether they were excessive or unreasonable. 

[28] Sierra Club is directly and adversely affected because the Final Decision ensures 

that more than half a billion additional customer dollars, over the next 3 years, will pay to close 
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Georgia Power’s Coal Ash Ponds instead of being used for the renewable energy and energy 

efficiency projects that Sierra Club promotes in furtherance of its mission. 

[29] Sierra Club is directly and adversely affected because the Final Decision ensures 

that Georgia Power’s customers are paying for coal ash costs that are indefinite, uncertain and 

could change depending on the outcome of Georgia EPDs review of the Coal Ash Ponds closure 

plans, closure plans which Sierra Club’s expert, Mark Quarles, stated were noncompliant with both 

state and federal CCR regulations.   

 [30] The Final Decision increases electric bills for Sierra Club and its Georgia Chapter 

members thereby diverting limited resources away from Sierra Club’s other environmental and 

conservation objectives like promoting renewable energy and energy efficiency programs and 

instead using them to pay to close Georgia Power’s Coal Ash Ponds, ponds which do not have 

approved closure plans and which Georgia Power has not yet received a CCR permit to close. 

[31] Sierra club and its members are specially and adversely affected by the final 

decision and substantially prejudiced in all respects under O.C.G.A. §§ 50-13-19(h). 

[32] The above legal and procedural injuries are the direct result of the Final Decision. 

[33] The above injuries caused by the Final Decision will not be redressed except by an 

order of this Court reversing and remanding the Commission’s Final Decision. 

GROUNDS FOR REVIEW 

[34]     This appeal petition is brought pursuant to the Georgia Administrative Procedures 

Act O.C.G.A. § 50-13-1 to 50-13-44 (“APA”).  

[35] A superior court sitting in review of a Commission’s final decision may “reverse 

or modify the decision if substantial rights of the appellant have been prejudiced because the 

administrative findings, inferences, conclusions, or decisions are: (1) In violation of constitutional 
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or statutory provisions; (2) In excess of the statutory authority of the agency; (3) Made upon 

unlawful procedure; (4) Affected by other error of law; (5) Clearly erroneous in view of the 

reliable, probative, and substantial evidence on the whole record; or (6) Arbitrary or capricious or 

characterized by abuse of discretion or clearly unwarranted exercise of discretion.”  O.C.G.A. § 

50-13-19(h). 

[36] A superior court sitting in review of a Commission’s final decision may “remand 

the case for further proceedings.”  O.C.G.A. § 50-13-19(h). 

[37] The commission erred here because its Final Decision findings of fact lack the 

required O.C.G.A. § 50-13-17(b) concise and explicit statement of the underlying facts supporting 

the finding that Georgia Power’s Coal Ash Ponds costs were just, reasonable and prudent. 

[38] The commission erred because on the record in this case, the Final Decision which 

makes GPC customers pay for the environmental regulation compliance work needed to close the 

Georgia Power Coal Ash Ponds violates O.C.G.A. § 50-13-19(h)(1) through O.C.G.A. § 50-13-

19(h)(6). 

[39] The commission erred because its Final Decision makes Georgia Power customers 

pay for the environmental regulation compliance work needed to close the Georgia Power Coal 

Ash Ponds without actual cost detail as to how the money sought had been spent and would be 

spent. 

[40] The commission erred because its Final Decision makes Georgia Power customers 

pay for the environmental regulation compliance work needed to close the Georgia Power Coal 

Ash Ponds in the absence of final CCR closure permits from EPD. 
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[41] The commission erred because its Final Decision makes Georgia Power customers 

pay to implement Georgia Power’s Coal Ash Ponds closure plans that do not comply with the CCR 

regulations and have not been approved by the EPD. 

[42] The commission erred because its Final Decision makes GPC customers pay costs 

necessitated by GPC’s unlawful coal ash storage and disposal in groundwater. 

[43] The commission erred because its Final Decision makes Georgia Power customers 

pay for the environmental regulation compliance work needed to close the Georgia Power Coal 

Ash Ponds, even though Georgia Power failed to show that the more than half billion dollars it 

seeks are just and reasonable as required under O.C.G.A. § 46-2-23 and § 46-2-25.  

[44] The commission erred because its Final Decision makes Georgia Power customers 

pay for the environmental regulation compliance work needed to close the Georgia Power Coal 

Ash Ponds, even though Georgia Power failed to show that the more than half billion dollars it is 

seeking was prudently incurred, reasonable, and not unlawful as described under Application of 

Ga. Power Co. for Auth. To Increase Retail Elec. Serv. Rates, Docket No. 3673-U (Final Order at 

108, Nov. 12, 1987). 

[45] The commission erred because its Final Decision makes Georgia Power customers 

pay for the environmental regulation compliance work needed to close the Georgia Power Coal 

Ash Ponds, even though Georgia Power failed to show that the more than half billion dollars it is 

seeking was not excessive or unreasonable as described under Application of Ga. Power Co. for 

Auth. To Increase Retail Elec. Serv. Rates, Docket No. 3673-U (Final Order at 108, Nov. 12, 1987). 

[46] The commission erred because its Final Decision makes Georgia Power customers 

pay for the environmental regulation compliance work needed to close the Georgia Power Coal 

Ash Ponds, even though Georgia Power failed to show that the more than half billion dollars it is 
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seeking was just, reasonable, prudent, prudently incurred, not excessive, not unreasonable, and not 

necessitated by unlawful conduct. 

REQUEST FOR WRITTEN BRIEFING AND ORAL ARGUMENT 

 

[47] Pursuant to O.C.G.A. § 50-13-19(g), Sierra Club requests oral argument and the 

opportunity to submit written briefs.  

WHEREFORE, Sierra Club respectfully prays that this Court: 

 

[A] Enter a schedule for the parties to brief the issues on appeal and set a date for 

hearing oral argument; 

 

[B] Reverse and remand the Final Decision insofar as it requires that Georgia Power 

customers to pay for Georgia Power’s Coal Ash Ponds closure costs; and 

 

[C] Grant Sierra Club such other relief as this Court deems just and proper. 

 

Respectfully submitted this 5th day of March 2020. 

   

 
     ____________________________________ 

    Robert Jackson - Ga. Bar # 387750 

    ROBERT B. JACKSON, IV, LLC 

260 Peachtree Street - Suite 2200   

Atlanta, Georgia  30303 

(404) 313-2039  Voice 

rbj4law@gmail.com 

      

Attorney for the Petitioner Sierra Club 
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IN THE SUPERIOR COURT OF FULTON COUNTY 

STATE OF GEORGIA 

 

SIERRA CLUB, INC.  ) 

  ) 

 Petitioner, ) Civil Action File# 

v. )  

 ) 

GEORGIA PUBLIC SERVICE COMMISSION, ) 

 ) 

 Respondent.   ) 

 

 

EXHIBIT A 
 

 

Georgia Public Service Commission’s 

Order Adopting Settlement Agreement 

in the Georgia Power Company Rate Case 

entered on February 6, 2020. 
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